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] he promise of rights in school

is a hollow one for the many
L
students throughout the United
States who are denied equal educational
opportunity because of their race or
economic status. Still other students,
regardless of race, are stuck at legally
branded failing schools where rights
like free speech have little meaning and
where imposition of penalties substitutes
for commitment to a program of quality
education. This article examines some
aspects of this denial of equal educational opportunity and of the struggle
for educational quality.
When the nation in 2004 marked the
fiftieth anniversary of Brown v. Boardof
Education, 347 U.S. 483 (1954), a
principle focus was the resegregation
of schools throughout the country. "We
are celebrating a victory over segregation at a time when schools across the
nation are becoming increasingly segregated," noted the executive summary
of a report published at that time. GARY
ORFIELD & CHUNGMEI LEE, BROWN AT

50: KING'S DREAM OR PLESSY'S

Hundreds of Chicago public school students protested unequal school funding by
boycotting the first
day of classes at their own school, instead lining up to register in
nearby school districts that receive more funding and have better programs.

failed to meet the "heavy burden" of
justifying the need to use race in placing
individual students. Chief Justice John
Roberts said the use of race to assign
students was not properly explained by
Seattle or Louisville officials on either
of two possibly justifiable grounds: remedying past discrimination or trying to
achieve diversity in the classroom.

NIGHTMARE (Jan. 2004), available at

www.civilrightsproject.ucla.edu/research/
reseg04/resegregation04.php. One
hopeful development the report mentioned was the efforts of some school
systems to engage in voluntary, racebased efforts to overcome the effects
of resegregation.
Yet, over a year ago the U.S. Supreme
Court dealt a serious blow to just those
voluntary efforts by school systems to
reduce racial inequalities through raceconscious pupil assignment plans. In
ParentsInvolved in Community Schools
v.Seattle School DistrictNo. 1, 127 S.
Ct. 2738 (2007), the Court rejected plans
used by the Seattle and Louisville school
systems, ruling that officials in both cities
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The ruling posed a new challenge to
school systems that want to engage in
self-help to try to provide equal educational opportunity to students. Trying to
bring students together by race without
being able to use race to accomplish the
goal will be far more difficult. However,
important strategizing has begun for developing income-based, rather than racebased, voluntary desegregation efforts.
An income-based approach has the
potential to bring about progress, perhaps even to work on racial disparities.
A recent report by the NAACP Legal
Defense Fund and the Civil Rights

Project of the University of
California-Los Angeles said, "Racial
segregation is inextricably linked to
segregation by poverty, and the racial
differences in students' exposure to
poverty are striking." ANURIMA BHARGAVA ET AL., STILL LOOKING TO THE FuTURE: VOLUNTARY K-12 SCHOOL INTE-

GRATION 14 (2008), available at
www.naacpldf.org/issues.aspx?issue= 1.
It continues, "About half of all Black
and Latino students attend schools in
which three-quarters or more students
are poor. Only 5% of white students attend such schools." Id.
How can school systems make
progress on race by focusing on poverty?
The Legal Defense Fund and Civil
Rights Project report urges school districts to approach plans to achieve diversity by considering eligibility for
free lunch, parental income, geographic
area, academic ability, parental education background, family status, and
housing situation.
In addition, much of the focus after
the Supreme Court's ruling has cen-

humany"L h5

tered on options identified in the concurring opinion of Justice Anthony
Kennedy. He provided the fifth vote
for some parts of Roberts's ruling, but
he also said school systems "may pursue
the goal of bringing together students of
diverse backgrounds and races through
other means, including strategic site
selection of new schools; drawing attendance zones with general recognition
of the demographics of neighborhoods;
allocating resources for special programs; recruiting students and faculty
in a targeted fashion; and tracking enrollments, performance, and other statistics by race." ParentsInvolved, 127
S. Ct. at 2792. Kennedy's opinion is influential because any plan he approved
to achieve diversity would likely gain
majority support from Justices John
Stevens, David Souter, Ruth Ginsburg,
and Stephen Breyer.

What other factors contribute to the
absence of equal educational opportunity
in the country? A major contributing
factor is the insufficient attention paid
to educational quality. Much of the debate over educational opportunity today
centers on the No Child Left Behind
Act (NCLB). In the absence of a clearly
delineated right to quality education,
the nation's school systems are undertaking, with varying degrees of success,
a variety of educational reforms aimed
at improving schools, raising overall
achievement, and closing achievement
gaps for disadvantaged and other particular groups of students. These reforms employ both top-down strategies
for holding schools accountable for their
students' achievement and bottom-up
strategies for building the capacity of
schools and their staffs. By far the single
overall strategy getting the greatest attention over the last several years has
been NCLB, which is the latest revision
of President Lyndon Johnson's original
Elementary and Secondary Education
Act of 1965. Title I of that act is the
largest federal education program, providing about $14 billion annually for
improvement of academic programs,
with the money directed to schools with
human:-TSmmr20

higher poverty levels. NCLB is
sthe primary reference point in most policy
debates about how best to imprrove
schools and close achievement gaps
between poor and minority stu dents
and their peers. NCLB is now widely
understood as being about "ac countability for results"--more specsifically
about using state achievement tests to
determine whether students areproficient in the math and reading skills that
the state has determined all stu dents
should master, and then, if not enough

Bringing a
rights-based fo :us
to current refor ms
is essential.
students in the school are proficient to
meet the targets for annual yea rly
progress, subjecting the school to increasing levels of intervention sto improve performance. The identiffication
of a school as in need of impro vement
in these terms is generally vievied as
stigmatizing, and the intervent ions are
generally viewed as punitive. I ndeed, it
is typically believed that the la,w is
premised on using teachers' an d administrators' desires to avoid t his
stigmatization and interventior as the
main driving force for improve ment.
Understood this way, it is n t surprising that NCLB has produce dhighly
polarized reactions, including widespread vocal opposition. React ions include a concern that, in their el Torts to
meet the targets and avoid iden tification, many schools may be eng aging in
practices that are not consisten twith
real achievement or in the best educational interests of the childrent the law
was intended to serve. Such practices
include focusing too much on asingle
test; narrowing the curriculum ,both
by teaching to the test and by cutting
back on subjects not part of this accountability; pushing low-achi eving
students out of school so that tIhey will
not be included in proficiency rates;
and using statistical loopholes allowed

by federal regulations in order not to
count certain groups. At the same time,
supporters can point to evidence that
the law is generating higher expectations for and more attention to groups
of students previously written off and
consigned to low tracks. Achieving
high proficiency rates does not necessarily depend upon hunkering down
and teaching to the test. For example,
the first school in Maryland to reach
100 percent proficiency in both reading and math cites getting students to
talk constantly, among themselves as
well as with the teacher, as central it its
success. This is consistent with a body
of research showing that dramatic
achievement gains result from engaging students in disciplined inquiry to
create new knowledge about real world
matters. In the aggregate, however, trends
in overall achievement have been mixed
since NCLB went into effect, and in
any case causality is hard to attribute.
aD r8YgO]095@
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While embodying in its title the
same spirit underlying a universal
right-that no child should be left behind-the NCLB, at least as understood
above, is not amenable to a rightsbased interpretation because it contains
no clear notion of what the school is
obligated to provide or what the individual student and family can count on
in the way of quality education.
Bringing a rights-based focus to
current reforms is essential. To turn the
unexceptionable belief in every child's
right to a quality education into a living
reality, all students, families, and educators must know and be able to count
on what they can expect the system of
public education to provide for every
child-and to make sure that no child
is left behind. In other words, the abstract right must be understood as giving
to every student in any public elementary or secondary school a right to the
elements of a quality education needed
to enable him or her to achieve.
A rights-based approach focusing on
every student's right to a high-quality
education is a critical lens for making
school reform work. Otherwise, strate-
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gies for school reform fail to be rigorous
in answering, with sufficient immediacy
and reality, the question that is most
important: how will the reforms actually result in providing the children now
in school with a high-quality education?
Since it is ultimately children, not
schools, who achieve, and at the individual level no child is "entitled" to a
certain level of achievement, this right
must therefore be understood in terms
of the elements of a high-quality education to which the child is entitled in
order to enable that child to achieve.
This approach is also central to resolving the NCLB controversies in ways
that will benefit children and help fulfill
their right to quality education.
First and foremost, articulating a clear
set of expectations for the elements of
quality education that every child must
receive, and then focusing on whether
those elements are fully present and
remedying any gaps, is precisely the
piece widely experienced as missing in
many schools today. The required reporting of student outcomes that now
occurs is not accompanied by equivalent
data about what actually goes on in the
schools that may affect those outcomes.
Understanding student achievement
levels is an important part of improving
those levels, but much more is required
for genuine progress than relying on a
supposed fear of stigma or sanctions.
What schools typically lack is any real
understanding of the improvements
needed to the core academic program
to raise achievement levels; efforts at
improvement also lack adequate attention and support from school districts
and state governments. It is critical
that schools put tests and student assessment in their rightful place-as
important checks on the system, not as
a substitute for the system.
Second, a focus on educational quality
is important for making sense of the
NCLB goal of every student becoming
proficient in those subjects that the state
mandates. States should be setting proficiency standards at levels that are
high enough to be challenging. Whenever any children are not on a path sufficient to master what the state has said
they all should learn, the occasion
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should trigger not punishment but increased attention on what actions and
changes are needed to actually improve
the educational quality of their program;
this is both realistic and simple justice.
Third, a rights-based focus is important for resolving the concerns about
the adequate funding of Title I. Title I
is not a separate "program" that can or
should be run entirely with federal funds.
Rather, it is a framework for providing
federal assistance to improve the core
academic program of schools, with certain requirements for what that core program needs to contain and do as a condition of receiving the funds. While Title
I should be funded at a higher level, no
level of federal funding short of the complete federalization of American public
education could be adequate to run
this "program" on federal funds alone.
At the same time, those federally imposed requirements are consistent with
the obligations on states, under their
own constitutions, to create and adequately fund a thorough and efficient
system of public education capable of
teaching what the state has said all students should learn. Clearly articulating,
as a basic right, the elements of a quality
education that each child must receive
is an essential foundation for assuring
that funding decisions are pushed past
limiting notions of what is politically
expedient to guarantee adequate funding to put those elements in place.

Contrary to the general perception of
NCLB, the law is not simply a system
for measuring whether students have
made adequate progress toward proficiency and imposing consequences on
schools where they do not. Rather, the
law has a set of core program requirements, largely retained from the version
of Title I prior to NCLB, but as widely
ignored now as they were then. These
requirements do in fact articulate many
of the key components of a quality education that should be provided to all
students. These include the obligation to
provide students with: (1) an accelerated
and enriched (rather than slowed down
and stripped down) curriculum aligned

with challenging state standards for what
all students should learn; (2) effective
instructional methods, used by qualified
teachers who in turn receive ongoing,
effectively designed professional development to better enable them to do so;
and (3) effective and timely individual
attention whenever a child experiences
difficulty in mastering any of the skills or
knowledge articulated in the standards.
Title I schools are required to assess how well they are providing each
of these elements (not merely how well
students are doing), and based on that
assessment, to develop a plan spelling
out how they will provide each required
element. That plan must be jointly developed with the parents of students in
the school, consistent with a parent involvement policy that is jointly developed and approved by the parents and
that also ensures the information, training, and assistance needed for parent
involvement. (Secondary school students
must also be involved, though the law
does not contain the same level of detail as to how.) State and local agencies
are required to both ensure that schools
comply with these obligations and have
the capacity to do so.
In considering the core elements of
a high-quality education, the requirements above focus on three especially
critical broad areas-curriculum, instruction, and individual attentionthat are at the crux of what students actually get in school. If we expect all
students to learn certain knowledge
and skills, as every state now does in
establishing learning standards, then
those things must be taught, they must
be taught well, and they must be taught
with attention to the individual needs
of students in learning them.
These critical requirements to which
a rights-oriented focus should draw usalong with similarly unadvertised provisions that, rather than mandating reliance on a single test actually prohibit
it by requiring that student be assessed
using multiple measures, and that also
require attention to other subjects not
the current focus ofNCLB activityare largely unknown. Similarly ignored
are civil rights mandates for closely examining educational practices that have
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a disproportionate impact by race or
disability, and either rigorously justifying their necessity or eliminating them.
Serious advocacy to ensure that these
requirements are understood by schools
and those they serve, and implemented
by educational agencies, would go a
long way to make the right to quality
education on an equal basis a reality.
Paul Weckstein has been a lawyer at the
Centerfor Law & Educationfor thirty
years and its codirectorsince 1990. He
has been deeply involved in education
reform efforts at thefederal and state
levels andhas been instrumentalin shaping reform ofitle I and other majorfederal education legislation.He is a member ofthe ABA s Commission on Youth at
Risk. Stephen J Wermiel co-chairofthe
Human Rights editorialboard.Portions
of thisarticle are adaptedfroma lengthierpieceby Paul Weckstein, "Closingthe
Circleon the Right to QualityEducation"
(forthcoming).

For back issues of Human
Rights magazine, go to

continuedfrom page 8
should extend to off-campus speech
about the school that could reasonably
be anticipated to have a disruptive impact if viewed or discussed in school.
In the most worrisome of these cases,
Doningerv. Niehoff, 527 E3d 41 (2d Cir.
2008), the Second Circuit ruled in May
2008 that a Connecticut high school
could lawfully discipline a student for
using a personal online journal to urge
the public to contact school administrators-whom she called by an insulting vulgarity-to urge administrators
to reverse a decision that threatened a
student-organized concert.
The court emphasized that, in its
view, Doninger's characterization of the
administrators' decisions was misleading
and her use of a vulgarity threatened to
escalate the dispute, although it is blackletter law that speech does not lose its
First Amendment protection either because it is false (unless defamatory,
which Doninger's was not) or because it
is offensive (a point the Supreme Court
reaffirmed in last year's Morse v. Fred-
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erick ruling, 127 S. Ct. 2618 (2007)).
While Doninger was not engaged in
traditional joumalism, the court's ruling
is in no way limited to personal blogs.
Rather, decisions like Doningerportend dangerous times for underground
newspapers and other off-campus publications that traditionally have been
safe harbors for expression.
Thirty-four years ago, author Jack
Nelson wrote in Captive Voices, his
seminal study of scholastic journalism,
that "[c]ensorship is the fundamental
cause of the triviality, innocuousness
and uniformity that characterize the high
school press." Nelson's study fueled the
proliferation of independent student
periodicals that presaged this generation's online publishing explosion.
Advocates for student journalism must
be vigilant that the creep of school authority into students' personal writings
does not herald a new era of triviality.
Frank D. LoMonte is an attorney and
executive director of the Student Press
Law Center,a nonprofitlegal aid service
for studentjournalists.
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continuedfrom page 1]
higher education law. Some responses to
the Virginia Tech shootings may indicate
a desire to revert to earlier attitudes.
Those who blame Virginia Tech administrators for not preventing the shootings demonstrate a belief that colleges
and universities should do more to protect
their students. It is less clear if advocates of that position are willing to recognize the trade-off between student
security and student freedom. Even
though no direct conflict exists between
student privacy and campus security, a
general trade-off exists between freedom
and safety. If students want maximum
freedom, they need to accept increased
risk to their safety. If students want increased protection, they have to be willing to accept limits on their freedom.
Different students will answer this ques-
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tion differently, and individual colleges
may differ on the particular mix of freedom and protection provided to students.
When students fail to recognize this
give and take, they are likely to be dissatisfied with whatever particular mix
their school offers.
Another factor influencing this shift is
the growing demographic of so-called
helicopter parents who remain heavily
involved in their children's daily lives,
even during their college careers. Neither the traditional doctrine of in loco
parentis nor the 1960s-influenced contract relationship between school and
student fit exactly with the helicopter
parents' conception of the student-school
relationship. Similar to the in loco parentis doctrine, the helicopter parenting
model categorizes college students as
something less than independent adults
but assumes that the student's actual
parent, as well as the college, should fill

in the gap. This helicopter parenting
model adds to the uncertainty that
characterizes the legal relationship between students and their schools.
The shootings at Virginia Tech provide another forum to debate the merits
of the potentially competing approaches
to higher education law because each
approach offers a distinct analytical
framework through which one can
evaluate the shootings. Furthermore,
until educational policy makers reach
a consensus on the legal relationship
between students and their schools, it
is difficult to take measures that might
prevent further incidents like the
tragedy at Virginia Tech.
DanielSilverman is a thirdyear law
student at Boston College in Newton,
Massachusetts.He wrote this article
during a summer internship at the
American Council on Education.
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continuedfrom page 15

abstinence-only programs. However,
in April 2008, the House Committee
on Oversight and Government Reform
held hearings to examine domestic
funding for abstinence-only programs,
and there is some hope that a change in
administrations will lead to a shift
away from funding for programs that
limit or distort information, place
teachers in an ethical quandary, and violate basic human rights principles. In
addition, only twenty-eight states are
now applying for funding via the Section 510 program, and Arizona and

continuedfrom page 19

indifference to that violence on the part
of schools-an indifference that is, itself, rooted in stereotypes about the
seriousness of sexual harassment and
violence. Gender biases in all three
scenarios operate to deprive girls and
women of the equal educational opportunities to which they are entitled under
both domestic law and internationally
recognized human rights norms.

continuedfrom page 20

speech for elementary and secondary
students, including the recent Supreme
Court decision in Morse v. Frederick,
127 S. Ct. 2618 (2007) (more famously
known as Bong Hits 4 Jesus), in which
the school was found not to have violated Frederick's free speech rights when
he was expelled for displaying a banner
at an off-campus event that was not
sponsored by the school.
A large number of cases revolve
around the right to wear T-shirts with
political statements on them that may be
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Iowa plan to discontinue their receipt
of funds beginning October 1, 2008.
Kevin Freking, States Turn Down AbstinenceEducation Grants,AP, June
24, 2008. However, many states still
have abstinence-only programs in operation as schools and communitybased organizations can apply directly
for the CBAE funds. Still, the trend
away from applying for moneys illustrates that communities and policy
makers want to move away from this
restrictive and unproven approach.
Many people remain unaware of the
proliferation of abstinence-only programs and the federal requirements.
The articulation of human rights con-

Leslie M Kantor is a nationallyrecognized expert on effective sex education,
pregnancyprevention, and adolescent
sexual health. She is currently director
of Planningand SpecialProjects and
assistantprofessor of ClinicalPopulation andFamily Healthfor the Heilbrunn Departmentof Populationand
Family Health in the Mailman School
of Public Health at Columbia University in New York.

Ariela Migdal is a staffattorney at the
Women's Rights Projectof the ACLU
whose work includes litigation and
advocacyfor educationalequity, particularlyconcerning sexual harassment
and violence in schools. Emily J Martin
is the deputy directorof the Women's
Rights Projectof the ACLU and is lead
counsel in a case challengingthe
validity of the 2006 DOE sex segregation regulationsand their implementation in one Kentucky school district.
Mie Lewis is a staffattorney at the

Women's Rights Projectof the ACLU
where she works on behalfof women
and girls in the criminal andjuvenile
justice systems. Lenora M. Lapidus is
the director of the Women's Rights
Project of the ACLU where she focuses
on economicjusticefor low-income
women of color equal educational
opportunities,violence againstwomen,
and women andgirls in the criminaland
juvenilejustice systems. The authors
gratefully acknowledge the assistanceof
JoshuaDavid Riegel, the paralegalfor
the Women's Rights Projectof theACLU

viewed as intolerant, but the circuit courts
have reached different conclusions based
on similar facts. The Ninth Circuit, for
instance, upheld a restriction on a shirt
bearing the slogan "Homosexuality Is
Shameful," Harperv. Poway Unified
School District,445 E3d 1166 (9th Cir.
2006), while the Seventh Circuit defended the right to wear a shirt that said
"Be Happy, Not Gay." Nuxoll v.Indian
PrairieSchool DistrictNo. 204, 523
E3d 688 (7th Cir. 2008).
(®kalomi®n
Changing interpretations of GLBT
status within Fourteenth Amendment

cerns alongside health arguments
could bring additional advocates to
this issue and illuminate further reasons why these policies and programs
are harmful and misguided.

law offer hope for improved student
experiences. But GLBT students are
entitled to the same protections students
receive under Title IX on the basis of
sex. Congress must revise Title IX to incorporate sexual orientation or create a
new statute mirroring its protections in
order to provide an equitable educational experience for all students,
Sarah Warbelow, a civil rights attorney,
is the Justicefor All Fellow at the
Human Rights Campaign and an affiliatedprofessor at the Georgetown
PublicPolicy Institute and George
Washington University.
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